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UNIVERSITY OF TORONTO
GOVERNING COUNCIL

Report #437 of the Academic Appeals Committee
April 24, 2025
To the Academic Board
University of Toronto

Your Committee reports that it held a hearing on March 12, 2025, at which the following
members were present:

Academic Appeals Committee Members:
Cheryl Milne, Chair

Professor Donald Ainslie, Faculty Panel Member
Luke Calabretta, Student Panel Member

Hearing Secretary:
Christopher Lang, Director, Office Appeals, Discipline and Faculty Grievances

For the Student Appellant:
Frances Marinic-Jaffer

For the Toronto School of Theology:
Catherine Fan, Paliare Roland Rosenberg Rothstein LLP

In Attendance:
AB (the “Student”)

| OVERVIEW

The Student appeals to your Committee from the decision of the Toronto School of Theology
(the “TST”) Academic Appeals Committee to dismiss her appeal because she had since
graduated from her program while the appeal was still ongoing. The Student initially sought a
review of her grade in a course that was part of the Regis-St. Michael’s Certificate of
Theological Studies on the grounds that the instructor was biased in her assessment and failed to
accommodate her disability. She has also raised issues of procedural fairness at the initial stage
of the appeal at the level of the college. Before your Committee she has requested that the course
in question be removed from her academic record.
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Il FACTS

In Winter 2022, the Student enrolled in the Certificate Program offered by Regis-St. Michael’s
Faculty of Theology at the Basis Degree level. The Student completed the requirements of the
program in Summer 2023 and applied to graduate on August 31, 2023. The graduation took
place on November 11, 2023. In the last semester of the program the Student enrolled in two
courses, one of which was SMP3400/6400: Education, Media and Evangelization (the “Course”™).
The Course was open to enrollment to both Basic Degree and Advanced Degree (i.e. graduate)
students.

The Course was an 8-day course that met between July 24, 2023 and August 3, 2023, with three
graded components: a) preparation and participation (20%); b) digital sampling (30%); and c)
final project (50%). The participation component required students to “come to class having read
and reflected on the assigned readings” and “participate actively in class discussions and
activities.” The Course Outline also advised students that letter grades would be assigned based
on the TST’s Grading Scale where a grade in the 80-84% range was described as Excellent and
one in the 77-79% range was Very Good. The Professor provided additional guidance advising
students that achieving a grade in the A range required them to go “well above the basic
expectations” and demonstrate both “critical engagement and original thinking,” with the
expectation for the Basic Degree program students being B-level work.

Prior to the commencement of the class, the Student advised the Professor by email that she had
a scheduling conflict for two classes — July 24 and 26, 2023. The instructor noted that normally
missing that much of the course would “fall into an ‘automatic withdrawal from class’ [sic]
penalty,” but she agreed to work out a compromise with additional work for the second missed
class and a noted absence for the first class. In an email dated July 26, 2023, the Student
confirmed that she was in attendance on July 24, 2023, but would be missing July 26 and August
3, 2023. She thanked the instructor for “providing the ability to earn participation credit in [her]
absences.” The Student told your Committee that in the end she missed only one class but was
late for two other classes.

On the third day of the Course, the Student sought additional accommodation through the
University of Toronto’s Accessibility Services as she was having difficulty participating in in-
class discussions. Her request was approved on July 27, 2023, and the instructor was asked to
facilitate alternative means of the Student participating in the Course by submitting written
reflections before each class. The Professor agreed to this request and accepted the written
reflections on Course readings and discussions. The Student subsequently requested a meeting
with the Professor to discuss her participation grade because she was concerned that she was
being docked marks due to being late for two classes and absent for one other. Prior to the
meeting, the Professor emailed the Student to assuage her concerns by stating that she was not
being penalized for absences or lateness. She further stated that she was “meeting the
expectations for participation” and would anticipate assigning the Student a grade in the B range
by way of participation which was to be expected for a student in her cohort. The meeting took
place on August 1, 2023, by Zoom and the Student sought guidance on how she might meet the
higher grading expectations of the A range. The Professor suggested that she could make “more
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robust use” of her written participation work and invited her to send additional reflections after
class to demonstrate her engagement with the in-class discussions. The Student did so for the
final three days of the Course.

The Student completed the Course with a final grade of 79% (B+) with this breakdown: a)
preparation and participation — 79%; b) digital sampling — 80%; and c) final project — 78%. On
August 30, 2023, the Student sent an email to the Professor challenging the grade in the course
but focusing mainly on the final project. On September 8, 2023 the Professor responded by
confirming her grade on the final project (a paper) and by extension in the Course.

On October 6, 2023, the Student emailed the Basic Degree Director to appeal her final grade
basing her claim chiefly on the Professor’s expectation or bias that she should receive a B grade,
and that the Professor had penalized her in the participation grade by not accommodating her
disabilities. She noted in the appeal documents that she was seeking an increase in her grade by
0.5-1.0%. In acknowledging receipt of the appeal on October 6, 2023, the Director indicated that
a decision would be rendered within 30 days. In an email dated October 16, 2023, the Director
sought clarification as to whether the Student was seeking to appeal the final grade or the grade
on the final essay. In her response, the Student stated that “I am stating that I am appealing the
overall course grade and the important contributions to consider are they [sic] points that the
instructor gave me for the final essay and for participation.” The follow up email from the
Director seeking the Student’s consent to proceed with the appeal does not specifically state
whether the appeal relates only to the final paper or the Course grade. However, in an email in
which the Director answers the Student’s questions about the procedure, he states that “the paper
will be corrected by three faculty members.” The Student consented on October 21, 2023, to the
process which was described as sending the collected material to three instructors who would
independently consider the appeal.

Materials were sent for review by the Director on November 8, 2023, and the decision to confirm
the grade was communicated to the Student on November 29, 2023 — 18 days after her
graduation. She was advised of the decision to uphold the grade assignment of 79% which was
the final Course grade. In the letter to the Student, the Director stated, “In line with the protocols
of the grade appeal process, you are entitled to further contest this decision by submitting an
appeal to Dean J. Skira.”

The Student submitted an appeal to Dean J. Skira on December 8, 2023, initially seeking an
increase in her Course grade to at least 80%, and in correspondence dated January 1, 2024,
alternatively to remove the record of the Course from her transcripts. She repeated her claims of
bias in the grading of the Course and the lack of accommodations for the participation
component as grounds for her appeal. On January 11, 2024, the Dean rendered his decision to
dismiss the appeal. In his decision he considered the arguments related to alleged bias of the
Professor and the lack of accommodation for the participation grade. He reviewed the materials
submitted by the Student that related to both issues but determined that neither claim was
founded. In the last paragraph of his decision, he stated, however, that the appeal was being
dismissed because the Student had graduated, citing section 16.1.1 of the TST Basic Conjoint
Degree Handbook (the “BCD Handbook™).
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The Student filed her appeal of the Dean’s decision with the TST Basic Degree Academic
Appeals Committee on April 11, 2024. On April 17, 2024, the Academic Appeals Committee
dismissed her appeal based on section 16.1.1 of the BCD Handbook and the fact that she had
since graduated.

11 POLICIES

The applicable policies are a combination of the policies of the individual college applicable at
the time the Student initiated the appeal® — Regis St. Michael’s College (Regis Policy) — and the
BCD Handbook. There are inconsistencies between the two and within the BCD Handbook that
could lead to confusion for students trying to navigate the appeal process.

There is consistency in the initial steps to appeal a decision related to course marking but not in
the timelines. Under section 11.8.2 of the BCD Handbook, a student who is dissatisfied with a
final grade in a course must seek an explanation from the instructor within two weeks of
receiving the grade. Under the Regis Policy the student must consult with the instructor “within
two months of the matter or decision complained of, or within two months of the end of the
course, whichever is later.” Following this step the BCD Handbook states that the student must
seek a review by the official designated by the College within one month of the decision by the
instructor. Under the Regis Policy that person is the Basic Degree Director. No time frame is set
under the Regis Policy to initiate this review, but the Basic Degree Director must communicate
the decision to the student within 30 days.

The process of review when a student believes that a recorded grade is incorrect under the
applicable Regis Policy is that the “BD director designates three instructors who independently
consider the appeal and evidence and makes one of the following decisions: the assigned grade
should remain; the course instructor should be asked to reconsider the grade in light of
information collected, and the reconsidered grade stands, or a grade change is warranted.” The
Regis Policy states that “[s]tudents have the right to appeal the decision of the BD Director to the
Academic Dean” within 14 days of receiving the decision. There is no provision in the Regis
Policy that states that a student may not take a step in the appeal process at the college level after
they have graduated.

In contrast, the BCD Handbook states in section 16.1.1 in respect of appeals to the TST that an
“appeal may be made by a person not currently registered who was registered at the time the
adverse grade was submitted or the adverse decision was taken, unless the student has since
graduated from the degree program.” The Academic Dean applied this section in rejecting the
Student’s appeal in this case as did the TST Academic Appeals Committee. It should be noted,
however, that under section 12.3 of the BCD Handbook, “[s]tudents must apply to their college
of registration to graduate at the convocation ceremony immediately following their eligibility to
graduate.” That meant the Student was required to apply to graduate on November 11, 2023.

L We note that the policy available on the Regis College website for the Conjoint Basic Degree Program was
amended on November 20, 2023. The previous applicable policy was provided by Counsel for the College.
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There is no provision suggesting a deferral pending an appeal in either the Regis Policy or the
BCD Handbook. Counsel for the Division argued that the Student ought to be aware of this
possibility because the website for the Faculty of Arts and Sciences warns students that they
might have to be prepared to defer graduation if they submit a petition within the four-month
timeframe before graduation. No such warning seems to have been made to TST students.

The other relevant policy to this appeal, because the Student has raised issues of accommodation,
is section 13 of the BCD Handbook — Accommodations for Students with Disabilities:

13.1 Principle of non-discrimination

Under the Human Rights Code of Ontario, every person has the right to equal treatment
without discrimination because of disability. The TST and its colleges aim to provide
students with disabilities (including physical, learning, and mental health disabilities) the
opportunity for the same quality of educational experience as that available to students
without disabilities. To that end, the TST and its colleges will comply with its legal
obligations by arranging reasonable accommodations for students with disabilities.
Accommodations do not alter program or course requirements or expectations.

IV DECISION
Jurisdiction

It is well settled that your Committee does not have the jurisdiction to consider the merits of an
assigned grade. As noted by Senior Chair Hamish Stewart in Motion Decision #359-1:

The purpose and function of the AAC, according to s. 2.1 of its Terms of Reference, is to
decide “appeals made by students against decisions of faculty, college or school councils
(or committees thereof) in the application of academic regulations and requirements”. Its
jurisdiction is therefore limited to considering whether those academic regulations and
requirements have been applied correctly, consistently, and fairly. Its remedial
jurisdiction is limited to making orders of an academic nature; such as allowing a student
to withdraw late without academic penalty, granting aegrotat standing, granting a request
to write a deferred examination. It is well recognized that the AAC has no jurisdiction to
re-read a paper or examination to consider the merits of the grade assigned, or to review
decisions about admissions.”

On a grade appeal, your Committee will not consider the substantive academic merits of a
student’s work. As noted in Report #434, “Instead, your Committee will consider whether the
division in question reasonably applied its own policies and procedures concerning grading; if
not, your Committee will provide a remedy. (See, also for example, Report #413.)”

While the perceived unfairness of the Course grade was the Student's main concern, she has
sought the removal of the Course from her transcript. Section 11.11.3 of the BCD Handbook
provides that the contents of transcripts should include the student’s enrolment history including
chronologically the courses taken at all TST member colleges. Your Committee has previously
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interpreted the University of Toronto Transcript Policy, which has similar wording, as deeming it
“inappropriate for this Committee to direct a division to grant a remedy that violates the integrity
of its records” (Report #411). [See also Report #397.]

Finally, as noted in Report #368, “it is not the jurisdiction of this Committee to change Faculty
policy but rather ensure that it was applied fairly and consistently.”

Does the TST policy bar an appeal because the student graduated?

The decision of the TST on April 17, 2024, dismissing the appeal without a hearing on the basis
that the Student had graduated is a reasonable, albeit strict, interpretation of section 16.1.1 of the
BCD Handbook. The section appears to operate as a bar to the appeal rather than a filing
deadline, which could have otherwise been adjusted to accommodate the circumstances and
avoid prejudice to the Student (s.16.1.3). We note that the Student met all filing deadlines at the
college level.

This presents as one of those situations in which your Committee finds the policy itself
unreasonable but not its interpretation or application. It is particularly problematic for graduating
students who are required to apply to graduate at the convocation immediately following
completion of their degree requirements (s.12.3) without any notice or provision for deferral.
Graduating students are effectively barred from appealing to the TST Appeals Committee in
respect of any courses in their final semester. Despite the reference by Counsel for the Division
to the website of the Faculty of Arts and Sciences where graduation deferral is mentioned as a
possibility, this is not a consistent approach across the University and there are examples of
appeals that have been heard on their merits by your Committee following the graduation of a
student [see for example Reports #397 and #378].

Reasonableness of the Decision of Dean J. Skira

Regardless of your Committee’s conclusion, if we had found that the TST Academic Appeals
Committee had jurisdiction to hear the appeal, we would have sent the matter back to them for a
review of the decision of Dean J. Skira. Counsel for the Division invited us to address the merits
of that decision and we do so for two reasons: 1) to provide some guidance on the application of
the relevant policies at the college level to a graduating student and 2) to convey our view that
sending this back to the TST Academic Appeals Committee would lead to a dismissal of the
appeal on the merits because the substantive issues raised by the Student were dealt with by the
Dean in a reasonable manner.

Y our Committee concludes that Dean Skira’s decision is unreasonable in regard to only one
issue — his application of section 16.1.1 to dismiss the appeal on the grounds that the Student had
graduated from the program. The BCD Handbook clearly states that with course grades, the
"Channels of Recourse” under section 16.2 are first to the instructor and secondly to the college
of the instructor before taking the matter to the TST Basic Degree Academic Appeals
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Committee. There is no provision in the then operative Regis Policy that would have barred a
grade appeal by a graduated student. The Student had clearly commenced her appeal within the
time limits set by the Regis Policy and had been advised that she had a right to appeal the BD
Director’s decision to the Dean in the letter dated November 29, 2023. Section 16.1.1 applies to
the right to appeal to the TST, not to the college. In this regard we agree with the Student’s
submission,

“Furthermore, the dean’s interpretation excludes any student in their final semester of
studies, from successfully mounting an appeal, since the months-long timeline for grade
appeal would likely extend past a graduation date. This is certainly not a fair imposition
nor expectation for students as the act of graduation would exclude them from due
process and would unfairly exempt them from consideration, even if the matter was
initiated prior to graduation.”

As noted, the Dean in his decision, addressed the merits of the Student’s claims that the
Professor had exhibited bias in her grading and had failed to accommodate her disability in
evaluating her participation grade. He reasonably concluded that the rubric and expectations set
by the Professor did not constitute bias in her grading. Supporting this conclusion was the
confirmation of the grade by the independent review conducted by three faculty members in
accordance with the Regis Policy and several communications from the Professor to the Student
on how she might elevate her grade and what the academic expectations were to achieve an A-
level grade.

He also reasonably concluded that the Professor had accommodated the Student in accordance
with the letter of accommodation from the Accessibility Office and further requests from the
Student to address her medical and disability needs. These included written reflections both
before and after class to meet the class participation requirements. The Professor also made clear
to the Student that she was not being penalized for any class absences or lateness, and that she
was being evaluated within the “bounds of her attendance.” In addition, the Professor provided
advice on how the Student could meet the standards of an A-level grade “given her
accommodations” through more robust written submissions. There was ample evidence upon
which the Dean could reasonably conclude that the Professor accommodated the student as
required by the BCD Handbook and the Ontario Human Rights Code.

Finally, the Student raised procedural issues related to the decision by the BD Director. As the
Dean fully considered the substantive issues raised in her appeal from that decision on their
merits, it is not necessary to comment on those issues.

Final Comments on Appeal Policies

In reviewing the applicable policies and procedures for this appeal, your Committee notes that
the Regis Policy was changed as of November 20, 2023, to incorporate the following paragraph
from the BCD Handbook into the preamble,
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An appeal may also be made by a person not currently registered who was registered at
the time the adverse grade was submitted or the adverse decision was taken unless the
student has since graduated from the degree program (and subject to the timelines noted
in the sections below).

However, it also states that the “right of appeal occurs after the student has exhausted all levels
of academic appeal at the college level.” Thus, it seems to repeat the provisions that led to
confusion by the Student and the Dean in respect of the implications of the Student’s graduation,
and ought to be interpreted to permit appeals to proceed at the college level. If this statement is
intended to foreclose any appeal post-graduation this is not clearly set out and does not advise
students about the possibility of a graduation deferral.

Conclusion

The appeal is dismissed.
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The UNIVERITY OF TORONTO
GOVERNING COUNCIL
Report #438 of the Academic Appeals Committee
May 5, 2025

To the Academic Board
University of Toronto

Your Committee reports that it held a hearing on March 28, 2025, at which the following members were
present:

Academic Appeals Committee Members:
Alexis Archbold, Chair

Professor Mark Lautens, Faculty Governor
Luke Calabretta, Student Governor

Hearing Secretary:
Karen Bellinger, Associate Director, Office of Appeals, Discipline & Faculty Grievances

For the Student Appellant:
R.H. (the “Student Appellant)

For the School of Graduate Studies:
Professor John Peever, Vice-Dean, Students

l. Overview

This is an appeal from a decision made on July 10, 2023 by the Graduate Academic Appeals Board
(GAAB) of the School of Graduate Studies (SGS). The GAAB denied the appeal of the Student Appellant
from a decision of the Graduate Department Academic Appeals Committee (GDAAC) of the Department
of Medical Biophysics (“the MBP”) at the Temerty School of Medicine. The GDAAC recommended
dismissal of an appeal by the Student Appellant of the MBP’s decision to deny the Student Appellant’s
request to be allowed to make a third attempt to pass the oral examination and thesis required to complete
her Masters in Science (M.Sc.) program.

The Student Appellant appeals the GAAB decision on medical grounds claiming that challenging
personal and other circumstances leading up to and during her unsuccessful oral exams should be
sufficient reason for the MBP to allow her to make a third attempt to pass the oral examination and thesis.

1. The Facts

The Student Appellant is an international student from China who enrolled in the thesis-based M.Sc.
program in the Faculty of Medicine’s MBP in the Fall 2018 term.

a) Program Structure and Relevant Policies
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According to MBP Graduate Student Handbook, students in the program are expected to complete 2.5
credits via course work and conclude their studies by writing a thesis and defending this thesis at an oral
examination. The time limit for the program is three years, notwithstanding that the student may be
considered for a maximum of three one-year extensions. Each student has a supervisor and a supervisory
committee. The purpose of the supervisory committee is to recommend courses, advise on proposed
research, and monitor the student’s progress. A student and their supervisory committee are expected to
meet at least once every six months. At each meeting, the committee will assess the student’s progress
since the last meeting and evaluate both the student’s knowledge and understanding of their own research,
and the student’s general knowledge and understanding of the field. After each meeting, the supervisory
committee must complete an assessment form on which the student may also add their comments.

Students in the program culminate their studies by writing a thesis and defending this thesis at a final oral
examination. The student’s supervisor and supervisory committee approve the written thesis and confirm
their opinion that the student is ready to defend. The student is required to distribute a printed copy of
their thesis to an examining committee (the supervisory committee plus two additional members) at least
two weeks prior to the final examination.

During the examination, the student provides an overview of their thesis and answers questions from the
examining committee. Under exceptional circumstances, the examining committee may choose to adjourn
the exam. If this occurs, the committee must reconvene within 6 months, otherwise the examination will
be recorded as a fail. Only one adjournment is allowed.

The Medical Biophysics Graduate Student Handbook (MBP Handbook) outlines the student’s
responsibility for making adequate progress towards degree completion as documented by reports from
the supervisory committee. It also outlines the grounds upon which the department may consider that a
student’s registration should be terminated:

e The student is not making academic progress

e The student has several unacceptable grades

e The student has shown sustained lack of progress as documented on supervisory committee
reports, e.g. two committee meetings which report unsatisfactory progress

e Inactivity

When a student is enrolled in the program for longer than two years, both the supervisor and student must
notify the department chair propose a plan for degree completion.

Section 6.2.3. of the SGS Calendar outlines the process and associated timelines for students experiencing
personal difficulties: “Students with health problems or other personal circumstances which may
adversely affect their performance in, or their ability to complete coursework, examinations, or other
departmental or graduate program assessments may request special consideration. Students with long-
term needs are encouraged to register with Accessibility Services. Written requests, supported by a
medical certificate or other appropriate evidence, must be submitted to the instructor or the graduate unit
as soon as possible. If a medical certificate is submitted, it must confirm the student was adversely
affected by health problems and must show the dates of illness and that the physician was consulted at the
time of the illness. If a student is affected by health problems or other personal circumstances during an
examination that affect the completion of the examination, the student must notify the instructor or
invigilator immediately; that is, the student should not wait until the end of the examination. Such
notification must be followed up with a written request for special consideration as above.”
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Both the MBP Handbook and the department website outline additional supports that are available to
students experiencing personal difficulties. Examples include:

* Information about compassionate leave for urgent family situations

* Information about leaves for reasons such as serious health or personal
problems

e Information about a stipendiary fund for students who must take leaves of absence due to
health issues (physical and/or mental health challenges)

» English language writing support for graduate students, including non-native English

e speakers

e Crisis and support services

The SGS also publishes a list of resources available to graduate students, including:

e How to seek disability accommodations

e How to get support as an international student

* How to get training for improving speaking/writing skills

* How to access resources for mental health, health, safety and wellness issues

b) The Student Appellant’s Academic Performance

The Student Appellant started her program in September 2018. She completed her coursework in
accordance with the department’s minimum standards. The Student Appellant identified a supervisor, Dr.
Graham Wright, and together they formed her thesis supervisory committee, which included Dr. Wright
plus Dr. Angus Lau and Dr. Anne Martel.

The Student Appellant’s performance started positively but quickly declined. The supervisory committee
observed that the Student Appellant appeared to frequently misunderstand, or understand only on a
superficial level, or omit, or incorrectly contextualize scientific information that would be considered
foundational for any other student in the program. The Student Appellant would promise to undertake a
particular research-related task prior to the next meeting but would not do so.

At each meeting, the supervisory committee clearly identified areas for improvement and

assigned the Student Appellant specific tasks to undertake before the next meeting. At each subsequent
meeting, they also clearly documented the tasks that the Student Appellant had not completed, and work
that was submitted incomplete and late.

The scores the Student Appellant received on her supervisory committee’s assessment forms worsened
until she ultimately failed her fifth committee meeting on February 3, 2021. The Student Appellant
disclosed on the assessment form that she had experienced imposter syndrome and peer pressure, and
these factors had affected her mental health. The Student Appellant’s supervisor recommended to the
Student Appellant that she seek mental health counselling and directed her to review the information on
the department’s website about mental health resources.

Due to problems with her study permit, the Student Appellant took a leave of absence for the Winter 2021
semester and re-registered for the Summer 2021 semester. During the Summer 2021 semester, the Student
Appellant’s committee continued to observe and document that she was not making satisfactory progress.
The Student Appellant failed her sixth committee meeting on September 24, 2021. The committee noted
on the assessment form their concerns that the thesis would not be completed in a timely manner and the
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Student Appellant would not be able to successfully defend the thesis. The Student Appellant
acknowledged these comments and indicated her belief that she would be able to make progress and
would focus on her thesis.

The Student Appellant sought her first extension to December 21, 2021. The MBP agreed to the extension
in consideration of the Student Appellant’s difficulties with her study permit and in consideration of the
COVID-19 pandemic and the challenges that it generally posed to students.

During October 2021, the Student Appellant’s supervisor and Graduate Coordinator met with her several
times to discuss the option to withdraw from the program. However, the Student Appellant insisted that
she wanted to continue to work on her thesis. The department chair met with the Student Appellant in
November 2021 to discuss the option to withdraw and/or the possibility of the department terminating her
registration.

The department chair ultimately communicated to the Student Appellant on November 23, 2021 that he
intended to terminate her registration in the program in accordance with MBP policy. In her reply of
November 24, 2021, the Student shared that she had found it difficult to work in the hospital and
experienced some depression as a result of living far from home, although she confirmed that “it had been
getting better and better” in recent months. The Student Appellant indicated her desire to receive a second
extension, until the end of March 2022, to continue to work on her thesis.

The department chair met with the Student on November 25, 2021. At the meeting, he agreed to a
program extension to enable the Student Appellant to complete and defend her thesis. The department
chair encouraged the Student Appellant to continue writing and adhere to timelines. To ensure rapid and
regular academic support to the Student Appellant, the department chair also required that the Student
Appellant submit weekly updates to her supervisor (copied to the department chair). The department chair
cautioned the Student Appellant that if she failed to follow this plan, he would seek to terminate her
registration.

The MBP approved the extension to March 31, 2022, with the caveat that the Student Appellant complete
the written thesis prior to December 31, 2021. On the extension form, the department also made note of
the Student Appellant’s decision to continue in the program despite their reservations: “There are
significant concerns that the student may not finish in this timeframe, but it has been agreed with Chair
that they should be given the opportunity to try.”

The Student Appellant did not meet the December 31, 2021 deadline to submit her written thesis but
instead submitted an incomplete draft on February 21, 2021. Notwithstanding the department chair’s
caution to the Student Appellant that he would seek to terminate her registration in these circumstances,
the department chose not to do so in an effort to allow the Student Appellant to continue working.

In the lead up to the final examination on March 31 2022, the supervisor and supervisory committee
offered support and constructive feedback and cautioned the Student Appellant that her thesis was not up
to academic standards. The supervisor and supervisory committee observed that the Student Appellant
continued to miss deadlines, reschedule meetings, submit incomplete work, and not incorporate feedback.

Nonetheless, and in accordance with the Student Appellant’s verbally stated wishes, she attempted to
complete and defend her thesis at an examination on March 31, 2022, the last day of the extension period.
At the final examination, the Student Appellant made her presentation, and the examining committee
questioned her on the contents of her thesis. The examining committee found that the thesis was
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incomplete, with extensive “tracked changes” visible on almost every page; they also found that the
Student Appellant’s answers to their questions were unsatisfactory. The examining committee voted to
adjourn the meeting and reconvene in six months. The Student Appellant did not mention any personal or
technological issues prior to or during the first attempt at the final examination.

Immediately following the Student Appellant’s first attempt at the final examination, she was verbally
advised that the examination had been adjourned, that she would receive a list of the questions that the
examining committee had asked during the first attempt, and that these questions would be the only ones
posed during the second attempt. On April 11, 2022, the supervisor provided the Student Appellant with a
copy of their notes from the final examination in which they had recorded the questions that each member
of the examining committee had posed to the Student Appellant. The Student Appellant also received
feedback from each of the examining committee members. In total, the Student Appellant received 16
typed pages of feedback so that she could use the next six months to revise her work. The MBP approved
a second extension to the end of September 2022.

The lead-up to the Student Appellant’s second attempt at the final examination was characterized by the
same issues as before: delays, incomplete work, lack of incorporation of feedback, and lack of a polished
written product. The Student Appellant’s supervisor continued to email and meet with the Student
Appellant regularly throughout the summer of 2022, prompting her to submit revised drafts and
incorporate feedback.

The final examination was scheduled for September 27, 2022 to allow the Student Appellant the
maximum amount of time to complete her work in advance of her study permit expiration date of
September 30, 2022.

Despite the requirement to submit a copy of the completed thesis to the examining committee no later
than two weeks before the date of the exam, the Student Appellant provided a copy of her thesis on
September 27, 2022, the date of the defense, five minutes after the final examination began. The Student
Appellant offered no explanation to the examining committee about why it was late. Despite these
unusual circumstances, the examining committee decided to continue with the oral questions and evaluate
the written thesis if the Student Appellant’s presentation was deemed satisfactory. After asking their
guestions, the examining committee voted that the Student Appellant’s performance was Unsatisfactory.
The Student Appellant did not mention any personal or technological issues during or prior to the second
attempt at the final examination.

I, Decision

The Student Appellant challenges the SGS’s decision on medical grounds. She claims that challenging
circumstances leading up to and during her previous two unsuccessful oral exams should be sufficient
reason for the MBP to allow her to make a third attempt to pass the oral examination and thesis. The
Student Appellant does not identify any errors in the GAAB’s decision.

The Student Appellant describes three challenging circumstances: 1) her mother’s cancer diagnosis; 2)
COVID-related mental strain; and 3) technical issues during her second oral examination.

a) Mother’s cancer diagnosis
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The Student Appellant claims that the profound emotional distress that she experienced because of her
mother’s cancer diagnosis negatively impacted her ability to focus on her studies and “hindered [her]
cognitive functions and general enthusiasm for learning”.

The Student Appellant did not raise this issue with her supervisor or make a request for an
accommodation on the basis of her mental health. She has not supplied any medical documentation to
support her claim. She raised this issue for the first time during her appeal of the GDAAC decision.

While your Committee is very sympathetic to the Student Appellant’s circumstances, it notes that the
Student Appellant’s mother was diagnosed with cancer in July 2022. While this could have impacted her
academic ability from that point in time until her exam on September 27, 2022, it does not account for the
Student Appellant’s failure over the several months prior to July 2022 to adequately complete her thesis
and prepare for her oral exam.

The Student Appellant claims that she wasn’t “fully aware of the appropriate channels for feedback and
communication”, however the GHB policies and materials are very clear about the options and her
responsibility to raise any issues in a timely manner. In addition, she had more than one discussion with
her supervisor and the Graduate Coordinator about available options and accommaodations.

b) COVID-related mental strain

The Student Appellant claims that a waning job market as well as isolation from her peers, instructors,
and her family had a negative impact on her mental health.

The Student Appellant did not make a request for an academic accommodation on the basis of her mental
health at any time during her studies and raised this issue for the first time at this appeal. As noted, the
Student Appellant has not provided any medical documentation to support her claim of mental health
issues.

Again, while your Committee is sympathetic to the Student Appellant’s circumstances, it notes that many
other students experienced similar challenges during COVID, and the student had a responsibility to raise
these issues at the time and request accommodations according to the MBP’s policies. Again, the Student
Appellant had more than one discussion with her supervisor and the Graduate Coordinator about available
resources and accommodations. In addition, the MBP provided the Student Appellant with extensions
totalling approximately one year in length in consideration of her challenges with her student visa and
COVID-related issues.

¢) Technical issues during the second oral examination

The Student Appellant claims that technical issues during her second oral exam negatively impacted her
performance. She described hearing an echo during the Q&A portion of the examination that challenged
her ability to comprehend and respond to “quickly articulated questions”.

However, the examination committee reported that there was no evidence that there were technical issues
or that the Student Appellant struggled to understand. The Student Appellant raised this issue for the first
time during her appeal of the GDAAC decision. In addition, she was given the questions several months
in advance and therefore should have been familiar with them.

The Student Appellant had a responsibility to raise this issue during the examination so that the
examination committee could address it. However, even if there were no technical difficulties, the Student
Appellant would have failed the examination anyway since the written thesis (representing the work
completed prior to the examination) received a failing assessment.
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V. Conclusion

The Student Appellant does not identify any errors in the GAAB’s decision. She has simply re-asserted
similar evidence that she submitted to the GAAB with a request for a different outcome. Your Committee
agrees with the SGS’s submission that there is no evidence that the GAAB decision was unfair, improper,
or failed to consider the issues the Student Appellant raised. In fact, the MBP approved extensions
totalling over a year, provided consistent and extraordinary academic support, and made exceptions to its
policies in consideration of the challenges the Student Appellant faced to support her to pass the program.
Despite this, the Student Appellant failed to fulfill the responsibilities of graduate students and was
unable to demonstrate that she met the academic standards of the department.

While this Committee agrees with the GAAB decision, it would like to note that there may be an
opportunity for the MHB to improve its procedures to ensure that international students, especially those
whose first language is not English, understand their responsibilities as graduate students to proactively
raise issues impacting their ability to perform in the program. In addition to sharing this information
verbally with students who are struggling, the program may consider following up by sending written
email summaries of the information.

Appeal dismissed.
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THE UNIVERSITY OF TORONTO
THE GOVERNING COUNCIL

Report #439 of the Academic Appeals Committee
May 6, 2025

To the Academic Board
University of Toronto

Your Committee reports that it held a hearing on March 31, 2025, at which the following
members were present:

Academic Appeals Committee Members:
Professor Hamish Stewart, Senior Chair
Dr. Audrey Karlinsky, Faculty Governor
Liam Dravid, Student Governor

Hearing Secretary:
Carmelle Salomon-Labbé, Associate Director, Office of Appeals, Discipline and Faculty
Grievances

For the Student Appellant:
J.J. (the “Student”)

For the Toronto School of Theology:
Lily Harmer, Paliare Roland Rosenberg Rothstein LLP
Catherine Fan, Paliare Roland Rosenberg Rothstein LLP

Your Committee considered the Student’s appeal from a decision of the Toronto School of
Theology’s Academic Appeal Committee (TST-AAC), dismissing his appeal from a decision of
Knox College to dismiss him from the Master of Theological Studies (MTS) program. The
appeal is dismissed.

Background

From 2017 onward, the Student was enrolled in the MTS program at Knox College. In the Fall
2021 term, the Student failed two courses (referred to in this Report as Matthew and Galatians).
As a result, his GPA fell below the minimum required to continue in the program. Accordingly in
March 2022, Knox College dismissed the Student from the program. The Student’s appeals of his
failures in these two courses were successful and he ultimately received the INC notation for
each course. As a result, his GPA was no longer below the minimum. For that reason, on
November 28, 2023, Knox College reinstated him into the MTS program. The issues that the
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Student raised in his appeals from his results in Matthew and Galatians have been resolved and
are not now before your Committee.

Meanwhile, the Student separately grieved Knox College’s decision to dismiss him. The issues
the Student raised in this appeal did not relate to his academic performance in Matthew and
Galatians, but alleged procedural irregularities in the decision to withdraw him.

On November 29, 2023, Knox College moved before TST-AAC for the appeal to be dismissed
on the basis that it was moot because Knox College had reinstated the Student into the MTS
program. In a decision dated January 15, 2024, the TST-AAC agreed with the submissions of
Knox College and dismissed the appeal as moot, without considering its merits.

The Student appeals to your Committee.
Subsequent events

In January 2024, the Student requested a leave of absence from the MTS program. Knox College
refused to grant this request and advised the Student that to remain in the program he needed to
register in at least one course for the Winter 2024 term. The Student did not register for any
courses. On January 29, 2024, Knox College advised the Student that he was deemed to have
withdrawn from the MTS program and, that if he wished to resume his studies, would have to
reapply. This advice was reiterated in a letter of May 9, 2024. There was no information before
your Committee to indicate that the Student had challenged these decisions in any forum.

The remedies sought by the Student

In his written materials, the Student stated that he was seeking the following two remedies
(Student’s appeal materials, p. 011):

1. “I request that the Committee uphold the explicit agreement made by Chair Lisa Austin
of the Academic Appeals Committee, on behalf of the Governing Council, which stated
that a hearing should be held to determine whether the Knox College Handbook's
dismissal policy is consistent with the TST BD Handbook. This agreement is binding,
with both Toronto School of Theology (TST) and myself having agreed to it. The offer
and the agreement were officially recorded in Report 427.”

2. “I'request that the notation for the Galatians course be changed from INC back to SDF, as
Knox College and TST used Report 428 to deny me a hearing regarding the improper
dismissal.”

In his reply submissions and at the hearing of the appeal on March 31, 2025, the Student made it
clear that he was also seeking the following remedies:

3. To order an appeal from the 2024 dismissal be heard together with his appeal of the 2022
dismissal. [See also p. 011 of the Student’s appeal materials. ]
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4. “The first dismissal should be void due to administrative errors and procedural breaches,
and I am seeking a declaration to that effect.”

Your Committee interprets the first remedy requested by the Student as follows. On the merits of
the appeal, the Student wants to argue that after he failed Matthews and Galatians, he should
have been placed on academic probation rather than being dismissed from the program. The
Student was dismissed according to the relevant Knox College policy (see pp. 061 to 063 of
TST’s materials); however, the Student’s position is that these policies are inconsistent with the
relevant TST policy, which, the Student argues, would have resulted in his being placed on
probation rather than being dismissed (see pp. 318-319 of the Student’s appeal materials). Your
Committee refers to this argument as “the inconsistency argument.” The first remedy requested
by the Student is in essence a claim that that he had been guaranteed that he would have a forum
in which to make the inconsistency argument, regardless of the outcome of his grade appeals;
accordingly, his appeal should be heard on its merits even if it is moot. Your Committee
considers this argument to be relevant to the question whether TST-AAC should have exercised
its discretion to hear the appeal, notwithstanding its mootness, and we consider it in its
appropriate place below.

Your Committee has no jurisdiction to grant the second or third requested remedies.

The Student’s request that “the notation for the Galatians course be changed from INC back to
SDF” refers to the Student’s situation between August 30 and November 24, 2023. TST-AAC
had dismissed the Student’s appeal from his failure in Galatians. In Report 427, your Committee
allowed the Student’s further appeal and gave the Student a choice of remedies: either resubmit
the final paper for Galatians to be graded or accept a notation of INC. Pending the Student’s
election, on August 30, 2023, TST changed the notation for Galatians on the Student’s transcript
from FZ to SDF (standing deferred). As the Student appeared reluctant to make his election, TST
sought directions from the Senior Chair of your Committee as to the implementation of the
remedy granted in Report 427. In Report 428, released November 10, 2023, the Senior Chair
held that the intent of Report 427 was to require the Student to make his election within a
reasonable time and authorized TST to change the notation to INC if the Student did not make a
timely election. The Senior Chair specifically noted that SDF was not a permanent notation and
that at some point in time it would have to be replaced by a grade or other permanent notation.
On November 24, 2023, the Student elected to receive the INC notation rather than completing
the course work for Galatians. The Student’s argument now appears to be that if the notation of
SDF had remained on his transcript, he would have remained in bad standing and would
therefore not have been reinstated, and accordingly the appeal of his dismissal would not have
been moot.

In these circumstances, your Committee has no jurisdiction to require TST to change the notation
for Galatians from INC to SDF. The Student did not appeal TST’s decision to change the
notation from SDF to INC and therefore there is no basis for the Student to challenge that
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decision before your Committee. More fundamentally, the Student is essentially asking a panel
of your Committee to reconsider the Senior Chair’s decision in Report 427. Pages 023 to 026 of
the Student’s appeal materials make this intent clear, as they recycle arguments that the Senior
Chair rejected in Report 428. As explained in Report 418, your Committee has no power to
reconsider its decisions. The fact that the prior decision in question was made by a Chair sitting
alone rather than by a panel is irrelevant.

Your Committee has no jurisdiction to make any orders in respect of the 2024 dismissal, and thus
has no jurisdiction to order such an appeal to be heard together with an appeal of the 2022
dismissal . The Student has argued that the 2024 dismissal is a direct consequence of his 2022
dismissal appeal having been dismissed for mootness. Even if that is so, and your Committee
makes no finding to that effect, your Committee has no jurisdiction over the Student’s
complaints about the 2024 dismissal. Students are required to exhaust their appeals within their
divisions before appealing to your Committee. The Student has outlined his argument as to why
this dismissal was contrary to TST policy (Student’s reply submissions, pp. 003-004), but he has
not appealed it within TST. Your Committee therefore has no jurisdiction to deal with it. The
dismissal flowed from Knox College’s decision to refuse to grant the Student a leave of absence.
The parties appear to be in agreement that that decision could not be appealed to TST-AAC (see
para. 62 of TST’s submissions; in his reply materials and at the hearing of the appeal, the Student
appeared to accept this point). If that is correct, and it appears to your Committee that it is, then
the refusal to grant the leave of absence could not be the subject-matter of an academic appeal at
all and your Committee once again would have no jurisdiction to consider it.

With respect to the fourth remedy, although the issue was not argued, the Senior Chair is of the
view that TST-AAC and the University’s academic appeal bodies, including your Committee, do
not have jurisdiction to make a declaration concerning the rights of the parties appearing before
them. That power is generally available only to superior courts. However, if an academic appeal
body were to exercise its discretion to hear a moot appeal, whatever it did say about it would be
relief akin to or in the nature of a declaration. It would be available if TST-AAC were to hear the
appeal; but it is not available now because your Committee did not hear argument for or against
it. This remedy therefore need not be considered separately from the first requested remedy.

The applicable law and the standard of review

The parties agree that the test to be applied in determining whether an appeal to your Committee
is moot is the test from Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342, adapted to
your Committee’s circumstances. TST argues that administrative tribunals have the power to
dismiss matters as moot on the basis of their powers to control their own processes (B.S.4.
Diagnostics Ltd. v. Ontario (Ministry of Attorney General), 2014 ONSC 6054, at paras. 39-40).
The Senior Chair agrees.
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Borowski states that a matter is moot “when the decision of the [tribunal] will not have the effect
of resolving some controversy which affects or may affect the rights of the parties ... at the time
when the [tribunal] is called upon to reach a decision” (at p. 353).

Borowski confirms that a court or tribunal has a discretion to hear a matter that is moot, and
identifies three factors to consider in exercising this discretion: whether there is a “full
adversarial context, in which both parties have a full stake in the outcome”; whether “it is
worthwhile to allocate scarce judicial resources to resolve the moot issue”; and whether it is
appropriate to make a decision on a moot matter in light of “the judiciary’s role in our political
framework™ (at p. 345). The factors are interrelated and none of them is necessarily
determinative.

The standard of review is reasonableness. Your Committee must determine whether the TST-
AAC’s determination that the Student’s appeal was moot was reasonable and whether its
decision not to hear the appeal despite its mootness was reasonable.

The Student’s appeal is moot

TST-AAC found that “reinstatement [was] the certain practical remedy for an appeal against
dismissal” and concluded “that the live controversy has been resolved” (Student’s appeal
materials, p. 009). Accordingly, the Student’s appeal was dismissed as moot.

TST-AAC’s determination that the Student’s appeal was moot was not only reasonable but
correct. The only practical remedy that the Student could hope to obtain in his appeal from the
2022 dismissal was reinstatement in the MTS program. He was reinstated on November 28,
2023. Therefore, when TST-AAC considered his appeal in January 2024, the only practical
remedy they could provide was one the Student had already received: reinstatement.

The Student has maintained throughout these proceedings that reinstatement was not the remedy
he sought, and accordingly the fact that he was reinstated does not make his appeal moot. In his
written and oral submissions, the Student sought to emphasize a purported difference between
reinstatement and what he referred to as the “lifting” of the original dismissal. In your
Committee’s view, there 1s no legal, academic, or practical difference between the reinstatement
that the Student received on November 28, 2023, and an order from TST-AAC or from your
Committee “lifting” his dismissal. These are two different ways of describing the same outcome.

The Student also argues that TST-AAC’s decision was procedurally unfair because, in filing its
motion to dismiss the appeal on November 29, 2023, Knox College did not comply with s.
16.5.4.5 of the TST Handbook, requiring that “other submissions” be filed at least 10 days before
an appeal was to be heard, i.e., December 8, 2023. The procedural unfairness argument does not
assist the Student. TST makes the plausible submission that its motion was not subject to this
rule because it was not “other submissions” on the appeal but a new matter. Nevertheless,
assuming without deciding that the filing of TST’s motion was inconsistent with that rule, it did
not occasion any procedural unfairness. TST-AAC adjourned the matter, granted the Student
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ample time to respond to the motion, and ultimately considered it in early January 2024, more
than 10 days after TST filed its motion.

TST-AAC’s decision not to consider the merits of the moot appeal was reasonable

TST-AAC’s reasons for declining to consider the merits of the appeal were brief, but their
decision to decline to do so was reasonable.

The first Borowski factor weighs against hearing the appeal on its merits. There is no live issue
between the parties, nor are there any collateral consequences of the kind discussed in Borowski
that might provide an appropriate adversarial context.

The second Borowski factor, adapted to the circumstances of an administrative tribunal, requires
a consideration of whether “it is worthwhile to allocate scarce [adjudicative] resources to resolve
the moot issue” (at p. 345). In his submission to TST-AAC, under the heading “Resources,” the
Student stressed “the critical importance of this appeal, not just for me but for all students ... to
safeguard against similar unjust dismissals by Knox College” (p. 229). TST notes that “the
members of the TST AAC hold fulltime positions as staff and students at the TST” and argues
that “[t]he principles of judicial economy weigh against hearing theoretical disputes” (TST
Submissions, p. 23).

As noted above, the Student wants to make his inconsistency argument before TST-AAC or
before your Committee and asks for a remedy in the nature of declaratory relief. Your Committee
expresses no opinion on the merits of the inconsistency argument but notes that it involves the
interpretation of TST policy, which is a proper subject-matter for appeals to TST-AAC and your
Committee. Your Committee acknowledges that the inconsistency argument, if successful, would
have implications that go beyond the merits of the Student’s case alone. This consideration
weighs in favour of considering the merits of the inconsistency argument. However,
considerations of adjudicative economy weigh strongly in the other direction. The members of
TST-AAC (and of your Committee) are not full-time adjudicators but carry out their adjudicative
functions in fulfillment of their administrative and governance roles within TST (and the
University). Their time and attention are a scarce resource that should be reserved for the
resolution of disputes that might have concrete, practical outcomes for student appellants.

The third Borowski factor, again adapted to the circumstances of an administrative tribunal,
requires consideration of the appropriate role of the tribunal in the relevant dispute resolution
process. The Student’s submissions do not directly address this factor. TST submits that
proceedings before the TST-AAC are intended “to manage disputes in the ongoing relationship
between students and the TST’s member colleges and provide certainty about their path forward
in their programs”, not “to pronounce on the rights of the parties in the abstract, nor to reprimand
the parties appearing before it” (TST Submissions, pp. 025-026).
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The roles of TST and University academic appeal bodies are somewhat different from the role of
an appellate or superior court. Academic appeal proceedings are meant to be relatively informal
and to be focussed specifically on the reasonableness of the application of academic rules and
regulations to particular students in specific circumstances. Academic appeal bodies do not have
the power to invalidate University policies. In keeping with these features of their procedures,
the doctrine of precedent does not apply strictly to the decisions of these adjudicative bodies;
thus, if even TST-AAC (or your Committee) were to grant the quasi-declaratory relief sought by
the Student, the inconsistency issue would not necessarily be resolved, as the decision would not
be binding in future appeals where the same issue arose. The third Borowski factor weights
strongly against consideration of the merits of this appeal.

As noted above, the Student also submits that in Report 427, your Committee guaranteed him an
opportunity to make his inconsistency argument. He characterizes a direction made by Professor
Austin, a Chair of your Committee, in the proceedings leading up to Report 427 as having
created a contract between himself and TST, and he argues that this contract has been violated
(Student’s appeal materials, pp. 022-023). In that form, the argument does not assist the Student
because even if Report 427 constituted a contract (an issue of general law that is for the Chair to
decide), your Committee has no jurisdiction to grant remedies for breach of contract. Your
Committee therefore interprets this argument as a claim that the failure of TST and your
Committee to abide by the alleged agreement in Report 427 was unfair and that the alleged
agreement is a decisive reason for TST-AAC to exercise its discretion to hear the appeal even if
1t 1s moot.

Your Committee agrees with TST that this argument entirely mischaracterizes Professor Austin’s
direction. The direction was not a contract, nor was it an agreement of any other sort, and in any
event, it has been fully complied with.

The alleged agreement arose as follows. In its decision on the Student’s Galatians grade appeal,
TST-AAC declined to address his complaints about the 2022 dismissal because he had not
followed the relevant procedures for grieving the dismissal. When the Student appealed from
TST-AAC’s decision concerning Galatians to your Committee, he sought to argue that the 2022
dismissal was improper. In a direction sent by email to the parties on June 12, 2023, Professor
Austin correctly noted that the Student could not yet make those arguments because he had not
exhausted his appeal rights within TST and there was therefore no decision that he could appeal
to your Committee. She then said (Student’s appeal materials, p. 071):

There are two options.

1. We continue with the hearing as planned on June 26 [2023] and sever the Knox
College issues. In other words, the issue of whether the Knox College policies are
consistent with TST policies will be excluded from the scope of the hearing. [The
Student] can continue to pursue those issues in a separate complaint.
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2. We can postpone the hearing until that separate complaint reaches the AAC and
then join them and hear them together.

Professor Austin further noted that she had the jurisdiction to order option 1 but would need
agreement of the parties to order option 2. There was no such agreement and accordingly the
proceedings continued according to option 1. As the Student said in an email to counsel for TST
on the evening of June 12, 2023, “I have chosen to separate the two issues” (Student’s appeal
materials, p. 100 of). The Student’s appeal concerning Galatians was successful. And the Student
did pursue, and continues to pursue, the dismissal issues separately. They are the subject matter
of the current appeal to your Committee. And they are moot.

Professor Austin’s direction of June 12, 2023, is not an agreement between the Student and TST
but a direction from Professor Austin to the Student and TST concerning the conduct of the
appeal. The agreement of the parties was irrelevant to the effectiveness of option 1. (Agreement
would have been necessary to implement option 2, but as noted, there was no such agreement.)
In any event, the direction does not state that “a hearing should be held to determine whether the
Knox College Handbook's dismissal policy is consistent with the TST BD Handbook” (Student’s
appeal materials p. 011). It states, rather, that “[The Student] can continue to pursue those issues
in a separate complaint.” The Student has done that. Everything that has happened in this appeal
is consistent with Professor Austin’s direction.

Conclusion

The appeal is dismissed.
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The Toronto School of Theology (“TST”) requests directions concerning the Student’s
appeal from TST’s Academic Appeal Committee (“TST-AAC”) to your Committee. All
otherwise unidentified page references in this decision are to the Student’s appeal
materials submitted to the Office of Appeals, Discipline and Faculty Grievances (“ADFG”)
on April 27, 2024.

Background

From 2017 onward, the Student was enrolled in the Master of Theological Studies (MTS)
program at Knox College. Knox College is a member of TST. In March 2022, Knox College
withdrew the Student from the MTS program. The basis for the withdrawal was that in the
Fall 2021 term, the Student had failed two courses (referred to as Matthew and Galatians),
resulting in his standing being unsatisfactory. The Student appealed the failures in both
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courses. Both appeals were ultimately allowed. The TST-ACC allowed the Student’s appeal
in Matthew, but dismissed his appeal in Galatians. The Student appealed to your
Committee, which allowed the Galatians appeal. See Reports 427 and 428. In each course,
the Student was granted the option of taking an extension to resubmit the final paper for
graded credit or accepting the non-credit notation INC. Ultimately, he chose to receive the
INC notation for each course. As a result, his standing was no longer unsatisfactory. For
that reason, on November 28, 2023, Knox College reinstated him into the MTS program.

Meanwhile, in May 2022, the Student grieved Knox College’s decision to withdraw him. This
grievance is the subject of the current appeal to your Committee. The issues the Student
raised in this appeal did not relate to his academic performance in Matthew and Galatians,
butin essence alleged a number of procedural irregularities in the decision to withdraw him
and in various appeal processes. In his Notice of Grievance Form he said, for example, that
there had been a delay in hearing his Matthew and Galatians appeals, that the word
“communication” in the TST Basic Degree Handbook was unclear, and that TST had refused
to respond to various requests for information (see attachment to counsel for TST’s letter of
June 21, 2024)." On October 25, 2023, Mr. Jed Blackburn, counsel for Knox College, wrote
to TST, copying the Student, suggesting that the hearing of the appeal should be deferred
until the Student had made his election in accordance with Report 427. He stated that the
results of the Student’s appeals in Matthew and Galatians “may, pending [the Student’s]
election, have rendered the prior Knox dismissal moot, in which case there would be no live
controversy affecting the rights of the parties” (p. 44). From that date, the Student was
therefore aware that Knox College might argue that the appeal was moot.?

"It appears that in the first instance this appeal was separate from the Matthew and Galatians appeal
because those courses were taught at Wycliffe College and accordingly were subject to Wycliffe’s appeal
procedures, while the decision to withdraw the Student was made at Knox College and so was subject to
Knox’s appeal procedures. In June 2023, the Student was offered a path to consolidating the two appeals but
chose not to take it (pp. 481-2, 512).

2 A few days before sending this email. Mr. Blackburn had some discussions with TST and Ms. Catherine Fan
(who acted for TST in the Galatians appeal) concerning the scheduling of the appeal and the position that
Knox College and/or TST might take in this appeal (pp. 34-35). The Student argues that he should have been
copied on these messages. He says that TST’s not informing him about these messages was “beyond”
procedurally unfair and was unethical (pp. 14-15, 489-492). He says that, had he known of them, he would
have notified the Senior Chair (who was then drafting Report 428) and would have “steadfastly refused to
make my decision [about the remedy in the Galatians appeal] and pursued immediate judicial review of the
situation” (p. 493). This submission is utterly devoid of merit. The communications between TST, Ms. Fan, and
Mr. Blackburn were privileged and the Student had no right to see them. Moreover, they disclose no unethical
conduct by TST or by either counsel. Quite the contrary: Mr. Blackburn explicitly stated in his email of October
17, 2023, that the Student should be copied on any formal request concerning the mootness of the appeal -
and so he was, on October 25, 2023. Thus, well before Report 428 was released, the Student was aware that
TST might take the position that, depending on the resolution of the Galatians appeal, this appeal had
become moot.
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On November 29, 2023, Knox College moved for the appeal to be dismissed on the basis
that it was moot because Knox College had reinstated the Student into the MTS program.
On December 18, 2023, the TST-AAC received written submissions from the Student and
onJanuary 5, 2024, written reply submissions from Knox College. The TST-AAC met on
January 24, 2024, to consider the issue. In a decision dated January 25, 2024, the TST-AAC
agreed with the submissions of Knox College and dismissed the appeal as moot, without
considering its merits.

The Student appeals the TST-AAC’s decision to your Committee. The Student’s appeal
materials are 1,299 pages in length. On June 21, 2024, Ms. Lily Harmer, counsel for TST,
wrote to ADFG asking for directions concerning the conduct of the appeal and requesting a
case conference. OnJune 24, 2024, the Student replied by email to counsel and to ADFG.
He stated that requiring him to reply to TST’s request for directions would be procedurally
unfair and that a case conference would not be appropriate. The email also included brief
submissions as to why the directions sought by TST should not be granted.

This type of preliminary matter can be handled by any Chair of your Committee, butis
usually dealt with by the Senior Chair. Since the Senior Chair had some involvement in the
Student’s Galatians appeal,® he asked the parties, through ADFG, whether they had any
objection to his dealing with TST’s requests. Both parties indicated that they did not.

TST’s request for a case conference

As noted, TST requests a case conference. The Student strongly objects to this request. In
the Senior Chair’s view, a case conference would not be helpful at this time. The
information and written submissions provided by the parties are sufficient to resolve the
TST’s request for directions. A case conference may well be required after the release of
these directions to determine how they will be implemented.

TST’s request for directions
The specific directions sought by TST are as follows:

1. That Remedies 2 and 5 [in the Student’s appeal materials] are beyond the jurisdiction of this
Committee to granny, and that the related grounds of appeal in Sections 2, 3, and 4 [of the
Student’s appeal materials] should be struck.

2. Thatthe Student has improperly filed without prejudice communications and settlement
offers which should be struck from the record (as well as all references to these
discussions); and

3The Senior Chair was the author of Report 428, granting TST’s request for directions concerning the
implementation of the remedy granted by your Committee in Report 427.

3
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3. Thatthe proceedings before this Committee should be limited to determining whether the
TST AAC’s decision to dismiss the Student’s appeal as moot was reasonable.

As noted, the Student’s basic position is that TST’s request for directions is premature and
that all of these matters should be addressed in their Reply to his appeal and then fully
considered by your Committee.

1. Jurisdictional issues
The Student seeks, among other remedies (p. 11):

Remedy 2: | seek a declaration from the AAC that the TST no longer functions as an impartial
tribunal. Additionally, | request that the University of Toronto suspend Section 16 of the TST
BD Handbook, pending revisions that w

L ensure fair and transparent processes for all students.

Remedy 5: | request that the Committee enforce the application of FIPPA for academic
appeals and programs of study. The Memorandum of Agreement specifies that the
University holds jurisdiction over these matters. Despite this, FIPPA has not been applied,
rendering TST students unequal to their peers at the University of Toronto. This omission
constitutes a violation of the Memorandum of Agreement and contrary to the reasoning of
Report 418.

TST says that these remedies lie outside the jurisdiction of your Committee (letter of June
21, 2024). The Student says in his email of June 24, 2024, that “The TST can argue
jurisdictionalissues in the Official Response” and that “It is inappropriate for TST to hear
my stance on this point before submitting their Official Response”. In the alternative, he
submits that the remedies he seeks “are well within the AAC’s scope and are crucial tor
ensuring a fair hearing.” He adds:

This hearing is not only to hold the TST accountable for their actions but also an opportunity
for the University to correct their mistakes. When | submit my Reply submission, the
University will understand the full damage to its reputation caused by the late evidence
disclosure and why a declaration, as mentioned in my notice of appeal, will correct the
matter and reverse the damage. When the University sees the full extent of the damage it
caused to its reputation, it will be in the best interest of both the University and the TST to
make this declaration.

The Senior Chair rejects the Student’s contention that itis inappropriate to determine these
jurisdictionalissues before the hearing and before TST has filed its reply. While a
jurisdictionalissue can arise and be determined by a Chair at any point in the proceedings,
itis very convenient that such issues be determined in advance of a hearing so that the

4
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parties and the panel members can focus their attention on issues that your Committee
actually has the power to decide. It is a waste of everyone’s time and attention for the
parties to expend resources preparing materials on questions that your Committee cannot
decide. It is therefore entirely appropriate for TST to make this request in advance of
preparing its reply to the Student’s appeal materials.

The Senior Chair agrees with TST on the merits of its request. In general terms, your
Committee has no jurisdiction to make declarations. Moreover, it is not your Committee’s
function to hold University divisions “accountable.” Its role is to hear and consider
academic appeals (AAC Terms of Reference, s. 2.1).

Specifically, your Committee does not have the jurisdiction to issue the declaration sought
by the Student, namely, “that the TST no longer functions as an impartial tribunal.” An
allegation that the TST-AAC acted impartially in a specific case could of course be raised as
a ground of appeal in that case and, if your Committee found merit on that ground, it could
fashion a remedy for that particular case. But your Committee has no jurisdiction to make a
general declaration of the kind sought by the Student.

Similarly, your Committee has no jurisdiction to “suspend Section 16 of the TST BD
Handbook ...” It is well-established that your Committee lacks jurisdiction to invalidate a
divisional policy (see, among other decisions on point, Report 391 and Report 406). An
order “suspending” a policy would have the same effect as invalidating it and is equally
outside your Committee’s jurisdiction.

Finally, your Committee has no jurisdiction to “enforce the application of FIPPA”. The
Freedom of Information and Protection of Privacy Act, R.S.0. 1990 c. F.31, does not grant
your Committee any power to make orders. Moreover, TST is not subject to FIPPA. The
Student recognizes this point, but argues that the principles of FIPPA and of natural justice
“dictate that the aggrieved party should have access to information critical to their appeal”
(p. 187). The Senior Chair rejects this argument. There is nothing in your Committee’s
Terms of Reference to suggest that it or its Chairs have any powers that are analogous to
those granted by FIPPA to the Information and Privacy Commissioner. Itis highly doubtful
that your Committee even has the more modest power to compel production of relevant
documents from University divisions in the context of a particular academic appeal (see,
for example, Report 359-1).

The Student shall delete the requests for remedies 2 and 5 from his materials. Since
sections 2, 3, and 4 of his materials speak to those requests, he shall delete those
sections as well.

2. Settlement privilege
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TST says in its letter of June 21, 2024, that “the Student has included a number of
references to the fact and contents of settlement discussions involving the Student and
TST, a mediator appointed in the TST grievance process, and counsel for the TST.” TST
submits that these references are protected by settlement privilege and should be
excluded from the Student’s materials. The Student submits, in his email of June 24:

After hearing the matter before a full panel, if the decision-maker deems any piece of
evidence (including the unsigned settlement documents used as evidence of the TST's
impropriety in handling academic appeals) inappropriate, that decision must be recorded in
their official decision report. The unsigned settlement document is crucial because the
documents by the TST emerged just a few weeks before they disclosed evidence in their
official response, which led to the acceptance of my appeal. Deleting or excluding
evidence, especially if used to show a lack of impartiality, is entirely inappropriate. This
committee must review all evidence indicating a lack of impartiality by the TST.

st review all evidence indicating a lack of impartiality by the TST.

The Student’s submission misunderstands the respective roles of an AAC chair and an AAC
panel. Admissibility of evidence is a question of law to be determined by an AAC Chair, not
by the full AAC panel at the hearing of an appeal. If, by chance, a panel were to receive
inadmissible evidence, the Chair would be required to instruct them to disregard it. It is
therefore highly desirable that admissibility issues be determined, if possible, before the
parties finalize their materials and before the hearing is convened. Where admissibility
turns on a question of privilege, it is particularly important that it be resolved before the
materials are finalized; if not, the privilege may be damaged or lost when it should have
been maintained.

The test for settlement privilege is well-established (Halsbury’s Law of Canada: Evidence
(2022 Reissue), HEV-187):

1. Litigation must have commenced or be contemplated;

2. The communication must have been made with the express or implied intention
that it not be disclosed; and

3. The purpose of the communication was to reach a settlement.
As counsel for TST notes, a chair of your Committee applied this test in Report 359-1.

TST has identified several passages in the Student’s materials that it submits contain not
only references to the fact that the Student and TST were in negotiations but also
communications made to that end. The Senior Chair has reviewed these passages. They
include, among other materials, draft minutes of settlement that, if executed, would have



030

resolved the appeal concerning Matthew and Galatians as well as this appeal. The Student
has not made any argument that the passages in question are not covered by settlement
privilege, nor has he identified any exception to the privilege under which they might be
admitted. Instead, he asserts that the “unsigned settlement document is crucial” to his
appeal.

The passages identified by TST meet all three requirements for settlement privilege.

1. Litigation had commenced, as the Student had commenced two appeals within
TST.

2. TST’s intention to maintain the confidentiality of the draft minutes of settlement is
explicit, and the Chair infers from that explicit statement and from all the
circumstances surrounding the negotiations that TST intended all other
communications concerning a possible settlement to be confidential.

3. The explicit purpose of the communications was to settle the two appeals.

The Student’s assertion that these communications are “crucial” is, with respect, beside
the point. Privileged communications are inadmissible regardless of any probative value
they might (or might not) have if they were not privileged. Settlement privilege is a class
privilege (Sable Offshore Energy Inc. v. Ameron International Corp., 2013 SCC 37, at para.
12); consequently, the Senior Chair has not weighed the interest in admitting the privileged
communications for fact-finding purposes against the interest in excluding them to protect
the settlement process. In matters of class privilege, the latter interest always prevails.
None of the exceptions to the privilege (Sable Offshore Energy at para. 19) is applicable.

The Student shall delete all references to his settlement discussions with TST from his
appeal materials.

3. The scope of the appeal

TST asks “that the scope of this appeal be limited to the reasonableness of [the TST-AAC’s]
decision to dismiss the appeal as moot.” TST submits that because TST-AAC made no
decisions on the merits, there is, in effect, nothing to review except its determination of
mootness. Moreover, TST says that only two of the 72 pages of the Student’s written
argument “deal with the merits of the underlying decision to dismiss the Student from the
program.”

The Student has not specifically responded to this aspect of TST’s request for directions; as
noted above, the Student’s core position is that TST’s request should be dismissed as
premature and that it is procedurally unfair to ask him for aresponse to it. Butthereis a
sentence in the Student’s email of June 24, 2024, that likely indicates the essence of his

7
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objection to narrowing the scope of the appeal. As noted above, he writes in his email of
June 24, 2024: “This hearing is not only to hold the TST accountable for their actions but
also an opportunity for the University to correct their mistakes.”

The Senior Chair agrees with TST that the scope of this appeal should be limited to the
question whether TST-AAC’s determination that the Student’s appeal should be dismissed
for mootness was reasonable. To a large extent, this result would follow in any event from
the directions made under points 1 and 2 above. The Senior Chair is struck by the fact that
very few pages in the Student’s appeal materials speak to the reasonableness of the TST-
AAC’s decision or even to the reasonableness of Knox College’s decision to withdraw him
from the MTS program. Focussing the appeal on these issues would considerably simplify
the tasks of the parties and your Committee in preparing and considering the appeal, and
would ensure that the issues argued before your Committee are within its jurisdiction.

TST-AAC applied the test from Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342,
in deciding that the appeal was moot. In his appeal materials, the Student makes some
submissions as to why, under the Borowski test, his appealis not moot (pp. 484-489). This
issue is for the panel of your Committee hearing the Student’s appeal to decide.

Having found the Student’s appeal to be moot, the TST-AAC did not consider whether to
exercise its discretion to hear the appeal notwithstanding its mootness. In the context of
this motion, and without having received submissions on this issue, the Senior Chair is
hesitant to express a definite view about whether the University’s academic appeal bodies
have a discretion to consider the merits of a moot appeal. But he observes that your
Committee has recently determined the merits of at least one appeal which was clearly
moot.* For the purposes of this motion decision, the Senior Chair therefore assumes that
your Committee could consider both the reasonableness of the TST-AAC’s finding that the
appeal was moot and the reasonableness of its implicit decision not to exercise its
discretion to hear it nevertheless. The Student’s claim that Knox College did not follow its
own procedures in withdrawing him from the MTS program (pp. 485-486) might, for
example, be a point your Committee or TST-AAC could consider even if the appeal was
found to be moot. Having said that, the Senior Chair notes that any of the Student’s
arguments that are linked with his requests for remedies which your Committee has no
jurisdiction to grant could not justify an exercise of discretion to hear a moot appeal.

4 Report 420. The Senior Chair’s view then was, and is now, that the issues in that appeal were moot.
However, as it was apparent that both parties wanted to have a decision on the merits, your Committee
provided one.
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Conclusion
TST’s request for directions is granted in the following terms:

1. The Student shall delete the requests for remedies 2 and 5 from his materials. Since
sections 2, 3, and 4 of his materials speak to those requests, he shall delete those
sections as well.

2. The Student shall delete all references to his settlement discussions with TST from
his appeal materials.

3. The scope of this appeal will be limited to the question of whether TST-AAC’s
determination that the Student’s appeal should be dismissed for mootness was
reasonable.

To give effect to these directions, rather than attempting to edit the materials filed on May
3, 2024, the Student may wish to consider filing fresh materials. The Student’s fresh
materials would then be due to the ADFG Office by August 30, 2024, and the TST will have
the standard sixty days to submit the divisional response. If the Student wishes to file a
reply, he will then have two weeks to do so.

Should the parties wish to discuss the implementation of these directions, the Senior Chair
will be available for a case conference.
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On March 16, 2022, Knox College withdrew the Student from the Master of Theological
Studies (MTS) program. In a decision dated January 25, 2024, the Toronto School of
Theology’s Academic Appeals Committee (TST-AAC) dismissed the Student’s appeal from
that decision. The TST-AAC ruled that the Student’s appeal was moot because, owing to the
Student’s success in another appeal, in November 2023, Knox College had reinstated the
Student into the MTS program. The TST-AAC did not consider whether to exercise its
discretion to decide the appeal notwithstanding its mootness.

The Student is appealing the TST-AAC’s decision to your Committee. The Student’s appeal
materials, as initially filed, are voluminous. On July 10, 2024, the Senior Chair of your
Committee issued a Direction that (1) required the Student to delete from his materials
requests for remedies over which your Committee lacks jurisdiction and the material
supporting those requests; (2) required the Student to delete from his materials documents
that were protected by settlement privilege; (3) limited the scope of the appeal “to the
question of whether TST-AAC’s determination that the Student’s appeal should be
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dismissed for mootness was reasonable” (Direction, p. 9); and (4) set a deadline of August
30, 2024, for the Student to file revised materials.

OnJuly 18, 2024, the Student applied to the Divisional Court for judicial review of the
Direction. He asks the Divisional Court to quash the Direction. More specifically, he asks
for an order declaring that the Freedom of Information and Personal Privacy Act, R.S.O.
1990, c. F.31, applies to TST. In the alternative, he asks the Divisional Court to direct your
Committee “to determine whether FIPPA should be applied to the TST and to implement
FIPPA accordingly for academic appeals ...”.

OnJuly 24, 2024, the Student wrote to the Office of Appeals, Discipline and Faculty
Grievances (ADFG), asking your Committee to stay his appeal pending the outcome of his
application for judicial review. On August 1, 2024, TST responded briefly, opposing this
request, and the Student provided a response. On August 6, 2024, the Senior Chair,
through ADFG, invited the parties to make brief written submissions as to the application of
the general test for interim relief set out in RJIR-Macdonald v. Canada (Attorney General),
[1994]1 S.C.R 311, in these circumstances. On August 7, 2024, the Student wrote to ADFG,
requesting that the Senior Chair appoint another Chair of your Committee to decide his
request for a stay “to avoid any potential perception of bias and ensure that the process
remains transparent and fair for all parties involves.” TST opposes this request. The Student
replied to TST’s position on August 7, 2024, and, in the event his request for a stay was
denied, he also requested an extension to file his revised appeal materials. On August 9,
after working hours, the Student provided written submissions on the application of the RJR
test. TST provided its written response on August 14, 2024, opposing all of the Student’s
requests.

This seemingly straightforward matter therefore requires determination of the following
questions:

A. Should the Student’s request for a stay be assigned to a different Chair of your
Committee?
B. Should the Student’s academic appeal be stayed pending the determination of his
application for judicial review of the Direction?
1. Does the Student’s application for judicial review raise a serious issue?
2. Willthe Student suffer irreparable harm if the stay is not granted?
3. Does the balance of convenience favour granting the stay?
C. Ifthe stayis not granted, should the Student be granted an extension to file his
revised appeal materials in accordance with the Direction?
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A. Should a different Chair of your Committee determine the Student’s request for a
stay?

If the Senior Chair were required to consider the merits of his own Direction, it would be
prudent to grant the Student’s request that a different Chair of your Committee decide his
request for a stay. However, as indicated in B below, it is not necessary for the Senior Chair
to review the merits of his own previous decision, and he will not do so. The Student’s
request for a different decision-maker is therefore refused.

B. Should the Student’s academic appeal be stayed pending the determination of his
application for judicial review of the Direction?

1. Does the Student’s application for judicial review raise a serious issue?

The main point raised in the Student’s application for judicial review is that FIPPA applies to
TST and that your Committee has jurisdiction “to implement FIPPA”. In its submissions
concerning the stay, TST does not address the merits of this claim. The Chair therefore
assumes, but does not decide, that there is arguable merit in the Student’s claims that
FIPPA applies to TST and that your Committee has the power to make orders under FIPPA.

TST argues that there is a “fundamental defect in [the Student’s] application for judicial
review: that it is premature” (TST Submissions, p. 4). TST made this point on August 1, 2024,
shortly after being notified of the Student’s request for a stay, and repeated it in their
submissions of August 14. TST cites Spence v. University of Toronto, 2017 ONSC 3803, and
C.B. Powell Ltd. c. Canada (Agence des services frontaliers), 2010 FCA 61, in support of the
proposition that, absent exceptional circumstances, reviewing courts will not hear
interlocutory applications for judicial review and so will not entertain applications for
judicial review until the administrative process to be reviewed is complete. The Student
makes no submissions concerning prematurity but focuses on the merits of his argument
that FIPPA applies to TST (Student’s e-mail of August 9, 2024).

The Senior Chair accepts the legal proposition as stated by TST. The Student has pointed to
no exceptional circumstances that would likely move a reviewing court to consider the
merits of the Direction before the appeal to your Committee has been concluded. The
Senior Chair agrees with TST that the Divisional Court is very likely to find that the Student’s
application for judicial review is premature and to dismiss it accordingly, whatever its
ultimate merits may be. In this sense, the Student’s application, even if meritorious, does
not raise a serious issue at this time. The first element of the RJR test therefore weighs
against the granting of a stay.
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2. Willthe Student suffer irreparable harm if the stay is not granted?

The Student states that the harm he will suffer if the stay is not granted is as follows (e-mail
of August 9, 2024):

If a stay is not granted while my judicial review application is in process, | risk not
having my dismissal from the program lifted. | was dismissed due to the denial of my
leave of absence, which was necessitated by procedural delays, withholding of
evidence, late evidence disclosure, and lack of full transparency by TST.

As noted above, the Student was reinstated into the MTS program in November 2023. In
January 2024, the Student requested a leave of absence for the Winter 2024 term. On
January 8, Knox College denied his request, noted that his standing in the MTS program was
satisfactory, and reminded him that he needed to enroll in at least one course in order to
remain in the program. On January 11, the Student’s request for reconsideration of this
decision was denied. The Student did not enroll in any classes and did not pay any fees for
the Winter 2024 term. On May 9, 2024, Knox College informed him that, as a result, he was
deemed to have withdrawn from the MTS program. (TST Submissions, Tabs 6, 7, and 8.)

The Student’s submission that staying this appeal would assist him in having his “dismissal
from the program lifted” is misconceived. To repeat, the Student’s appeal is concerned
with the decision to withdraw him from the MTS program on March 16, 2022. It has nothing
to do with his being withdrawn from the MTS program on May 9, 2024. Staying these
proceedings would in no way affect that decision and would not lead to the Student’s
reinstatement. Not staying these proceedings would therefore not cause the harm that the
Student has identified. The second RJR factor weighs against the granting of a stay.

3. Does the balance of convenience favour granting the stay?

The Student argues that TST would suffer at most “inconvenience” if a stay is granted. On
the other hand, if a stay is not granted, he says he “risk[s] a procedurally unfair hearing
where | am denied access to evidence that other University of Toronto students are entitled
to”. He also argues that “if the appeal is denied, | will not be able to overturn my dismissal,
which would prevent me from pursing my career” (Student’s e-mail of August 9, 2024). The
Student also submits that there is a public interest in subjecting TST to FIPPA.
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TST notes that the issues in this appeal are limited to whether the appeal of the March 16,
2022, dismissal is moot and, if so, whether TST-AAC should nevertheless have exercised its
discretion to consider its merits. TST submits that “[t]he balance of convenience favours a
timely resolution of the issues between the parties” (TST submissions, p. 7).

If the Student’s application for judicial review is entirely successful in its own terms, the
Student may subsequently obtain access to some information that he does not currently
have. What that information might be is entirely speculative; more to the point, whatever
that information might be, it will not change the fact that the Student was reinstated into
the MTS program in November 2023; it would therefore likely have little if any effect on the
issues at stake in these proceedings. The Student’s claim that if this appeal is dismissed,
he “will not be able to overturn [his] dismissal” is, once again, misconceived, as the May 9,
2024, decision to withdraw him is not at issue in these proceedings. Even if the Studentis
entirely successfulin the appeal to your Committee, that decision will be unaffected.

The Senior Chair therefore agrees with TST that the balance of convenience favours the
continuation rather than the staying of these proceedings.

4. Conclusion

All three RJR factors weigh against the Student’s request for a stay of this academic appeal
pending the determination of his application for judicial review of the Direction. The
Student’s request for a stay is therefore refused.

C. Should the Student be granted an extension to file his revised appeal materials?

The Direction required the Student to file revised appeal materials by August 30, 2024. It
has, however, taken some time to resolve his request for a stay. The Senior Chair is mindful
of the time required for the parties to exchange materials and for a panel of your
Committee to review them in advance of a hearing. Balancing these considerations, a brief
extension is justified. The Student is directed to file revised materials no later than 5:00
p.m. on Monday, September 16, 2024.
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