NOTE:

The student, U., was charged under the Code of Behaviour on Academic Matters for plagiarizing
part of this Ph.D. dissertation. The Tribunal determined that it did not have jurisdiction to hear
the charges for the reasons contained in 1978/79-11. A special “ludicial Board” was created by
the Governing Council to hear the charges against U. The Judicial Board ruled that it had
jurisdiction to hear the charges: 1979/80-18. U. applied for judicial review of this decision,
however the Divisional Court dismissed the application: [1981] O.J. No. 524. The Judicial

Board subsequently rendered a guilty verdict and recommended the revocation of the U.’s
degree: 1980/81-19.

Even thought 1979/80.18 and 1980/81.19 are not “Tribunal” decisions under the Code of
Behaviour on Academic Marters, the decisions have been included here because they concern
academic discipline.

The same procedure was employed in 1986/87-07.

Paul J. Hulines
Judicial Affairs Officer
June, 2004



FILE: 1979/80-18

IN THE MATTER OF A JUDICIAL BOARD ESTABLISHED BY THE GOVERNING
COUNCIL OF THE UNIVERSITY QF TORONTO TO HEAR AND ADJUDICATE UPON
CERTAIN CHARGES ALLEGED AGAINST DR. .
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Margaret C. Cahoon
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D. A. Brian Q'Riordan

Themas H. Simpson

Victor G. Smith

APPEARING FOR THE UNIVERSITY
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Ronald E. Carr Counsel

INTERIM DECISION
ON A PRELIMINARY OBJECTION TC JURISDICTION

By letter dated May 30th, 1979, Dr. OA.
was given nétice that he was charged by the Provost of The
University of Toronto with having committed the following alleged
miscondus
(1Y in 1874 while & greduate student at The HV*vw*aiLy
of Toronto, yvou were gullty of infamous conduct in

that you did submit a thesis entitled "Fie.ld
Articulation and Critical Reading and Listening”
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for ¢redit in furtherance of a Ph.D. deyzee in
Educational Theory, portions of which thesis were
plagiarized. 7The following are the particulars:

Significant portions of Chapter 2 of your
thesis, "The Problem and Its Setting,

Review of Literature" are taken without
acknowledgement from the work of Dr. J.

Kent Davig, entitled "Concept Identification
as a Function of Cognitive Style, Complexity
and Training Procedures™;

{2} in 1974 while a graduate student at The University
of roronte, you were gulilty of disgracelful conduct
in that you Adid submit a thesis entitled "rield
Articulation and Critical Reading and Listening”
for eredit in furtherance of a DPh.D. deygree in
Educational Theory, portions of which thesis were
plagiarized. The following are the particulars:

Significant portions of Chapter 2 of your
thesis, "The Problem and Its Setting,

Review of Literature"” are taken without
acknowledgement from the work of Dr. J.

Kent Davis, entitled "Concept Identification
as a Function of Cognitive Style, Complexity
and Training Procedures®;

(3} in 1974 while a graduate student at The University
of Toronta, you were guilty of gonduct unbecoming
a graduate of the University in that you did submit
a2 theésis entitled "Field Articulation and Critical
Reading and Tistening" for credit in furtherance of
a Ph.D. degree in Educational Theory, portions of
which thesis were plagiarized. The following are
the particulars:

Significant portions of Chapter 2 of your
thesis, "The Problem and Its Setting,

Review of Literature" are taken without
acknowledgement from the work of Dr. J.

Kent Davis, entitled "Concept Identification
as a Functlon of Cognitive Style, Complexity
and Training Procedures".

By letter dated January 25th, 1880, Dr. LA - was

8

a

vised that he was furthoer chorged by the Provost as follows:



1. in 1974 while a graduate studant at The
University of Toronto you were guilty of plagiarism
in that vou did submit a thesis entitled E?TEI&"‘”’
Articulation and Critical Reading and Listening”
for credit in furtherance of a Ph.D. degree in
Educational Theory, portions of which thesis were
plagiarized. The following are the particulars:

Signifeant portions of Chapter 2 of your
rhesis, "The Problem and 1lts Setting,

Review of Literature" are taken without
acknowledgement from the work of Dr. J.

Kent Davis, entitled "Concent Identification
as a Function of Cognitive Style, Complexity
and Training Procedures”.

2. In 1974 while a graduate student at The
University of Toronto you were guilty of seeking a
Ph.D. degree by false nretenses by submitting for
credit towards your Ph.D. degree in Educational
Theory a thesis entitled "Field Articulation and
Critical Reading and Listening", portions of which
thesis were plagiarized. The following are the
particulars:

Significant portions ol Chapler 2 ol your
thesis, "The Problem and Its Setting,

Review of Literature" are taken without
acknowledgement from the work of Dr. J.

Kent Davis, entitled "Concept Identification
as a function of Cognitive Style, Complexity
and Training Procedures”.

By the letter dated May 30th, 1979, Dr. A .. was also
.
informed that the CGoverning Council of The University of Toronto
would delermiae how the gharges ayainst him would be heard, and
that the hearing would be held under the authority of Section 2{14)

*

1ty of Toronto Act, as amen

jar

e

of The Univer

[4}]

For the purpose of hearing and adjudicating upon the
chazges agalnst Dr. LA, , the Governing Council established this

Judicial Board and purported to give to this Board full authority

to hear the case against Dr. {A . and render judgment. In a



preliminary cobjection, Mr. Carxr, the solicitor for Dr. {A. ., has
asked the Board to rule on its Jjurisdiction to deal with this

mattear.

By Section 2{(14}{e) of The University of Toronto Act,

1971 Stat., Ont. o.%6, as ancended (henceforth refervred to as the
"1971 Act"), the Governing Council 1s given authority to appoint
commlttees or bodies and to delegate to such bodies power and
authority to act for the Governing Council with respect to any
matter. The guestion which is therefore posed by Mr. Carr's
preliminary cbjection 1s whether the Governing Council, itself,
hag auvthority to hear and adiudicate upon the charges brought
against Dr. LA . . It cannot be disputed that if the Governing
Council hag no authority to deal with sueh charges, this Judicial
Board, which is & mere creation of the Governing Council, cannot

ave any jurisdiction.

Both counsel for Dr. LA . and for The University of

Toronto have submitted extensive written arguments on the guestion

Jots

{

of the jurigdiction of the CGoverning Council to hear and adjudicate
upon the charges brouyht agalnsi Dr. tA . - The initlal scbuisslons
were raceived by a pricor Judicial Board differently constituted

P

from the present Board, but subseguent to our constitution by

Governing Council,. the ropresentatives of the parties agreed that
the submissions were to be considered as having been properly

filed with us. Subseguent to the letter of January 25th, 1980,

& hearing of the Judicial Board was convened ab Toronto on



April 3rd, 1980 tu hear ordl argument from counsel on the
preliminary objecticn. In dealing with the arguments out forth
by the parties we propose, generally, te follow the breakdown
adopted by Mr., Carr in his initial wriften submissiocn to the

Board.

Mr. Carr subnitted that the Governing Council, as a
crcation of stotute and as a deomestic tribunal purporting to
interfere with the rights and intevests ¢f other parties, has no
powers other than those expressly set cut in the legislation
creating it. He further submitted that such powers must be
construed restrictively and that wherever there is a doubt or
ambiguity, such doubt or>amblgu1ty must be resolved in favour of
the accusad. As authority for these propositions, Mr. Carr

referred to ¥Frobisher Limited v. Oask, Canadian Pipelines and

-

Petroleums Limited, Chief Mining Recorder et al, (19%56) 20 W.W.R.

345, Gruen Watch Company v. Attorney General (Canada), (1950 O.R.

429 and R, v. Cope and Sons, (1970) 2 O0.Rr. 518. 1In the Board'

view, authorities for the above propositions are plentiful.
Mr. Carr then examined the legislative source of the
Guverning Council's disciplinary jurisdiction. He pointed to

Section 2{14) of the 1871 &Act, which provides as follows:

The government, manaocment'and control o©f the
University and of IIni vorqwfj Cnllema, and of
the property, revenues, business and affairs
thereof, and the powers and duties of Thea
Governcrs of The Universitv of Toronto and of

the Ss2nate of the University under The
University of Toronto Act, 1947 as amended are
vested in the foverning Council.



Mr. Carr then suggested that the only disciplinary Jurisdiction
vested in the Governing Council by Section 2{14) was the

jurisdiction of the Senate under The University of Toronto Act,

1947 Stat. Unc. ©.112, (henceforth referred to asg the "1947 act")
and pointed to Section 48{(c) of the 1947 Art as setting forth the

entire jurisdiction of the Senate over disgcipline.

Section 48(c) provided in part that the powers and

duties of the Senate were to:

provide for the cancellation, recall or suspension
of and cancel, recall or suspend the degresg,
whether heretofore or hereafter granted or
conferred, of any graduate of the University
heretofore or hereafter convicted in Ontariov or
glsewhere of an offence which, if committed in
Canada, would be an indictable cffence, or
heretofore or hereafter guilty of any infamous ox
disgraceful conduct or of conduct unbecoming a
graduate of the University...

Reinforeced by authorities which would reguire the Board
to give a restrictive scope to the powers of the Senate where the
extent of those powers 1is not clear, Mr. Carr submits that the
jurisdiction conferred by Section 48(c), which refers to a
graduate of the University herstofore or hereafter convicted in
Ontario or heretofore or hereafter guilty of any infamous or
disgraceful conduct or of conduct unbecoming a graduate of the

o

University, should be restricted o the disciplining of graduates

]
[t

of the University for misconduct occurring while they were

N

graduates of the University. Accordingly, Mr. Carr concludes that

t D

a1

4]

since the charges bhrought agaln

. td- relate to allegsad

misconduct occurring while he was a student and not a graduate of



The University of Toronto, the Senate, and therefore the Governing
Council, would have no authority under Section 48 (c) to deal with
these charges. As fufther support for fhis view, Mr. Carrxr pointed
ocut that the jurisdiatlon to discipline students for their
nisconduct while students lay with the Caput and the local councils
of The University of Toronto, and in the context of the 1947 Act

that jurisdiction clearly ceases upon the students' graduation.

It is our view that in construing the language of
Section 48(c) the words "heretofore or hereafter"” must he taken to
refer to tne date upon which the Act came into force and that the
Section therefore focuses upon degrees whether granted before or
after the enactment of the Section and further considers conduct or
convictions, whether taking place before or after the enactment of

the

in

ection. We would therefore not be prepared to give effect to
the argument of counsel for the University that those words ware
specifically intended to relate to the date of graduation and
therefore specifically include pre-graduaticn conduct. However,
the more substantlilve purtion of dMrs. Feldman's argument 1s that the
use of the word "graduats” in Section 48{¢) does not indicates the

escribes

2

point of time at which the conduct took place but rather
the particular type of individual who 1is to be made subject to the
Section. The specific language makes reference to infamous or

disgraceful conduct or to conduct unbecoming & graduate, and it

is only with respect to the last of those three descriptions of
conduct that the word attac

the word is intended to describe & standard of conduct (i.e. conduc

that is unbecoming anyone with the status of a



Iz

than to deline thekpmint in time that the conduct must take place.
The conduct, as such, would bhe unbeconing of a graduate whether or
not the particular individual guilty of the conduct was, in fact,

a graduate at the time. In summary, the reference to gradﬁaﬁe
within the Section defines only the particular type of individual
who is to be subject to the Section and the standard of conduct.
that is to bz considered. That conduct can have taken place eithex
before or after the enactment 0f the Statute, and it is immaterial
to the jurisdiction created by the Statute whether the conduct took

place before or after the actual date of graduation. It is the

[
§=
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on of this Board that counsel for the University has correctly
interpreted the jurisdiction created by the vlain language ol
Section 48({c) of the 1947 Act and, therefore, by virtue of the

provisions of Section 2(14) of the 1971 Act, that jurisdiction is

vested now in the Coverning Council.

Tt has hean pointed oot +o the Board by Mrs. Feldman that
in the only precedent for this type of situation, the Court of
Discipline, a body of the Sanaté, assumed jurisdiction in a 1948
case to discipline a graduate of The University of Toronto for
misconduct committed by him while he was a student. While it is

not entirely clear, Lt appedrs that the Court of Discvipline asswued

surisdiction on the basis of the opinion of the University
Solicitocr., The 1948 case is the only direct precedent which we

have hofore us and Mrs. Feldmsn sugaestad +hat this Board is
- jJ

3

entitled to take guidance from the Court of Discipline's declision

that it had durisdiction. Howevery, the reasoning of the University



Solicitor was not available to us in the materials filed, and we
have no way of knowing to what extent, if any, the issue as it was
argued before us was considered by the Court of Discipline.

Accordingly, we cannot find significant assistance from that source.

However, it is unnecessary for the purpoeses of Mr, Carr's
preliminary objection to the jurisdiction of the Governing Council
to rely exelusively on jurisdiction under Section 48{c) to deal
with this matter. If-the Senate did have such jurisdiction, then
it is clear that the Governing Council was given such jurisdiction
by Section 2(1l4) of the 1971 Act. If, on the other hand, the
Senzte did not have such jurisdiction, then, as submitted by
Mrs, Feldman, the CGoverning Council was still given jurisdiction

to deal with such o matter by wvirtuc of Scction 41 of the 1917 Act

and Section 2(1l4) of the 1971 act. Section 41 of the 1947 aAct

provided as follows:

11l the powers over, in respect of, or in relation
to the University and University College which are
not by the terms of this Act directed to be
exgrcised by any othsr person or body of personsg,
are heraby, subject to the provisions oi this Act,
vested in the Board.

Section 2(14) of the 1971 Act provides initially:

The government, managemant and control of ¢
Univergity and nf Jniversity Onllege and of
property, revenues, business an ;
and the veowers and duties of the Governors of The
University of Toronto and of the Senats of the
University under The University of Taronto AL,
1947 az amended are vested in the Govarning Council
and without limiting the generality of the fore-
going, the Governing Councill has powar to,




(o)  do all such acts and things as are necessary

or expedient for the conduct of its affairs

and the affairs of the University and

University College.
The effect of the foregoing sections is that the Governing Ccouncil
is vested with the powers of the Board of Governors under the 1947
Act, end Section 41 of that Act appears to vest all powers that are
not under Lhe Acl specilically allocated elsewhere in the Board.
In addition, under Section 2(14) of the 1971 Act, the government,
managerent and control of the University, in very ganeral terms,
is wvested in the Governing Council ; and then, in subsection (o),

very wide, general and residual vowers are expressed.

Accordingly, 1t is the view of the Board that unless
the authurity to disvipline yraduates for misconduct conmitted
while students was directed by the terms of the 1947 Act to be
axaercised by some othear person or body of persons, such power was
vested in the Board of Governors and was, by the 1971 Aot, vested
in the Governing Council. The bodies which were directed by the
1847 Act to exevrcise discliplinary jurisdiction were the Senate,
the Caput and the local councils. It is clear from an examination

of the 1947 Act that, while the Caput and the local councils were

given disciplinary Jjurisdiction over thoe misconduct of students,

iven any jurisdiction teo disclpline graduates. In

4 -~ 1 -~ Ty mo o o ey vy T - =3
nor the local councils had Jurisdiction vo discipliine & graduate
& . T - o . 3 P . e a3 e bl - &£
for misconduct occurring while he was a student. Accordingly, if



for miscanduct occurring after gradurtion, it must necessarily
follow from that and the fact that the jurisdiction of the Caput
and the local councils was restricted to the disciplining of
students, that no body was specifically directed to exercise
disciplinary jurisdiction over graduates for misconduct occurring
while they were students. Aceordingly, by viviue of Sertion 41,
such authority must necessarily have been vested in the Board of
Governors, and subseguently, by virtue of 8Bection 2{14) of the

1971 Act, would necessarily have been vested in the Governing

Council.,

We would consider it s2li-evident that the granting of
dagrees 1s perhaps the basic and fundamental purpose of the
University. It is clearly a matter of crucial importance to the
Universityvy to maintain the integrity and reputation of the degrees
that are issued, and it would be ouxr view that such activities on
the part of Governing Council would clearly come within the
classification of actions that are necessary or expedient for the
conduct of the affalrs of the University. We would readlly accept
that in evalualing Lbhe charges which have been referred toe this
Board, there will be a sericus onus on the University to asﬁablish

its case by clear, convincing and cogeni svidence, and that Dr.

<.

iz entitlied, in the proceedings before ug, to procedural
safeguards and a full and fair hearing consistent with the serious-

ness of the allegztions from his point of view We believe that,

s

insofar as Dr. . 1 concerned, these proceedings are properly
characterized as disciplinarv in nature, but we are satisfied that

within the grovisions cf the 1247 and 1971 hotzo, wo have
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In the alternative, Mr. Carr submitted that if
jurisdiction was vested in the Governing Council by Section 2(14)
of the 1871 Act to discipline graduates for misconduct occurring
while they were students, the entirscty of this jurisdiction was
irrevocably transferred to the Dismiplimaxy Tribunal, a
tribunal established by enactment of the Governing Council for
the purpose of administering and enforcing the Code of Behaviopur.

Both the Enactment and the Code of Behaviour came into force on

Letober lst, 1375, and it has already been decided by Mr., »., G.

Fisher, Q.C., the Chairman of the Tribunal, that the Tribunal has
no Jurisdiction over alleged misconduct, such as that of Dr. W,

which ocourred before October lst, 1975.

Section 4{7) of the Enactment provides that ths
Disciplinary Tribunal shall have "exclusive jurisdiction in all
matters of discipline within and over the members of the University
with respect to any act or conduct in the nature of or which may
censtitute an academic offence...occurring or committed either
befure v aller Lhe date ol the coming into force hersof. . .”
Section 6 of the Enactment provides as follows:

Mothing contained herein or in the Code of Behesviour on

Academdi o NHotters %h:l} limit or restrich gor be construed
as limiting or restricting the nowers and authority of,

{a) the Governing Council or any committes, cfficer
or emploves thereof, duly authorized, to revoke,
withdraw, c¢ar Lml recall, suspend, withhold or
deny registration, enrolment, degrees, diplomas,
certifilcates, academic standing, transoripts of
results or marks obtained or privileges to use
the facilities of the University, including any



residence or library, f[or failure to pay ress,
Eines or levies proverly due to the Universisy
or for any other cause (other than an offence or
alleged offence against the Code) for which such
Jurisdiction, powers and authority may properly
be exercised;

Section E(2) of the Code of Behaviour provides:

In order to protect the integrity of the degrees,
diplomas and certificates granted by the University,
the Tribunal shall have power to recommend o the
Governing Council the cancellation, recall or sus-
pension of any doegree, diploma or certificate ob-
tained by any graduate who, while a member, committed
any offence, which if detected hefore the granting

0f the degree, diploma or certificate, would, in the
judgment of the Tribunal, have resulted in a conviction and
the application of a sanction sufficiently severe to
lead to the loss of credit in any course or programme
of study pursued by that graduate, so that the degree,
diploma or certificate would not have been granted.

It is clear from the above provisions, and the decision
£ Chairman Fisher, that if the alleged misconduct of Dr. (.
nad vecurted alfler Oulober lsb, 19753, the Universily Tribunael would
have had sxclusive jufisdiction to deal with the matter. However,
it is thz viaw of the Board that the Coverning Council retains
disciplinary durisdiction tn deal with alleged misconduct, such as
that of Dr. L. , which oeccurred prior to Qotober lst, 1975, 1In
coming to this conclusion, the Board has relied upon two arguments

put forth by Mrs. Feldman.

The first argument 1s based upon the cases of Re Yat Tung

3
v
o

and The College of Physicians and Surgeons, (1978 1% D.R. (24)

(9]
fom
Th

and R. v, Coles, {1970)] L O.R. 570 and upon Section LQ(L} of

iy

The Interprataticn Act of Ontarioc. These authorities establish
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the proposition that acts cceurring before the repeal of a stavute
may, and in fact must, be dealt with under the provisions of that
statute and not under the provisions of any subseguent statute.
Accordingly, the Board accepts the view of Mrs. Feldman that any
alleged misconduct which occcurred before October lst, 1975, the
effective date of transfer of ﬁurisdiction from the Governing
Council to the Disciplinary Tribunal, may be dealt with by the

Governing Council.

Mrs. Feldman's second argument is based upon Section 6(a)
. of the Enactﬁent which continues the disciplinary jurisdiction of
the Governing Council foxr any cause other than an offence ox
alleged offence against the Code of Behavicur. The Board agrees
with pMrs. Feldman's view that misconduct which would otherwise
constitobe an nffence under the Code of Behaviour, such as the
alleged misconduct of Dr, tA. , which occurred prior to the
coming into force of the Code of Behaviour, cannot be interpreted
to be an offence or an alleged offence against the Code. In other
.words, the coming inte force of the Code must, by neceséity,
predate offences against it.  Accordingly, the Governing Council
retaing its jurisdiction to hear and adjudicate upon the charges

brought against Dr. {A. for alleged misconduct occurring while

rh

he was 2 sgtudent at Thoe Universibty of Toronto in 1074,

ITx

The only question which remains to ba dealt with by the
e

Board is that of the validity of the service which has been nade

upon oo, th .. Thus far, all noti

[}

a% have bzen soerved upon Dr.



LA. in California through the mail. It is Mr. Carxr's submission
that the Board can have no jurisdiction in this matter unless

personal service 1s made upon Dr. {A. in Ontario. In support of

his submission, Mr. Carr purports to rely on The S5tatutory Powers

Procedure Act, 1971, to which the Board is subject.

The only reguirement imposed on statutory tribunals by

The Stetutory Powers Procedure Act is the reguiremsnt in Section 6

therecf that the parties to any proceeding be given reesonable
notice of the hearing. There 1s no indication given in the Act

as to what constitutes reasonable notice. Mr. Carr suggests that
the Board should consider Section 12 of the Act as setting forth

the standard to be followed in giving notice. Section 12 authorizes
a tribunal to require any person to give evidence on oath or to
produce documents in evidence at a hearing. It also provides

that a summons issued under the Sesction shall be sexved personally
on the perscon summoned,. Furthermore, 1n subsectiuvn 3 of Section 12,
authority is given for the apprehension anywhere within Onterio of
persons who have been properly sumonsed and who have failed to
appaoar. It is the Beard's view that there is a fundamental
distinction between giving notice to a person, whose interests
might be detrimentally affected by a hearing, for the purpose of
providing that person with an opportunity to defend or protect his
interssts, and compelling a perscn to appear before a tribunal
against his wishes. Accordingly, Section 12 and 1ts reguirements
are entirely irrelevant in determining the reasonableness of the

notice to Dr. tA.. Purthermore, the Board has no doubt that
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reasonable notice has been given to br., (4. . Though perhaps

wnnecessary, the Board refers to Section 24 (1) of The Statutory

Powers Procedure Act, 1871 for authorxity that at least in certain
circumstances, notice of a hearing may be given by public
advertisement or otherwise as the tribunal may direct. It may
wall be argued that 1if the University wishes to compel Or. LA
to appear on any hearing, personal service upon him in Ontario
would be reqguired, However; for the pufp@ga of procesding with
the charges, it is only necessary that reasonable notice be given
to him, and we are gaticfied that surh notice has been given by
way of ﬁhe letters forwarded to him by the University by

reglstered mail.

Accordingly, and for the reoasons outlined, the Board

rul

i

5 that we have jurisdiction to hear and adjudicate upon the
charges nhrought against Dr. {4 .1 and, for that purpose, we direct
that the hearing of evidence and of argument shall proceed
commencing on Tuesday, ﬁay 13th, 1980 in the Board Roow, Simcoe
Hall, University of Toronto, commeancing at 9:30 a.m. The members
of the Board have set aside the dates of May 13th, 1l4th and 15th

for the purpese o the hearing.

DATED at Toreonto this '/77%{3 day of ppril, 1880.

i concuz Eﬂ&f’,{,{;&;} £ E b I concur &N%Q\Q/_L\

Margaret C. Cahoon Jamesnh, Conacher

conour LKAJ&/\Mw} C; ;/’fQA\j I concur
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